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BEPS MONITORING GROUP 

BEPS Action 8: Revisions to Chapter VIII of the Transfer Pricing Guidelines on 

Cost Contribution Arrangements (CCAs) 

This response is submitted by the BEPS Monitoring Group (BMG). The BMG is a group 

of experts on various aspects of international tax, set up by a number of civil society 

organizations which research and campaign for tax justice including the Global Alliance 

for Tax Justice, Red de Justicia Fiscal de America Latina y el Caribe, Tax Justice 

Network, Christian Aid, Action Aid, Oxfam, and Tax Research UK. This paper has not 

been approved in advance by these organizations, which do not necessarily accept every 

detail or specific point made here, but they support the work of the BMG and endorse its 

general perspectives. 

This paper has been prepared by Jeffery Kadet and Sol Picciotto, with comments and 

input from Veronica Grondona and Cristián Garate.  

We welcome this opportunity to comment on the Discussion Draft (DD), and would also 

be willing to speak at the public consultation on the subject. 

SUMMARY 

This report consists of a draft revised chapter of the OECD Transfer Pricing Guidelines, 

with no indication of the changes made, or explanation of the reasons or intended effects, 

which makes the issues effectively inaccessible to all except the insider community of 

practitioners. This along with several other reports will result in extensive revisions and 

additions to the Guidelines, but it will be a piece-meal patch-up, incoherent and in some 

respects contradictory. The revised text could be adopted and have effect around the 

world, even in countries outside the OECD and G20, without the need for adoption by 

states. We therefore recommend that it should be regarded as only provisional, and a 

more fundamental reconsideration should be begun, in conjunction with the UN Tax 

Committee. 

There can be good reasons for MNEs to share within the group the costs of activities 

which benefit various parts. However, such collaborative arrangements within MNEs are 

generally coordinated administratively, and are very different from contractual 

arrangements negotiated between genuinely independent enterprises each with its own 

separate business. Based on the mistaken starting point that CCAs between related parties 

should be treated as if they had been negotiated by independent ones, the proposals in this 

draft are contradictory and imprecise, difficult to administer, and in their present form 

would be ineffective in preventing MNEs from using CCAs for BEPS purposes. The 

suggestion that contributions should be priced according to the value of the benefits and 

not normally on their costs will again lead tax authorities into the quagmire of searching 

for non-existent comparables or estimating hypothetical values. On the other hand, it 

accepts that costs should usually be shared by applying an appropriate allocation key, and 

aims to prevent inappropriate outcomes by allowing subsequent adjustments to valuations 

and introducing the requirement that participants in a CCA must have the ‘capability and 

authority to control’ risks.  

We support these proposals, as necessary measures to check CCAs from being used for 

profit-shifting, and indeed suggest that they should be strengthened. We nevertheless 
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deplore the increased complexity which is needed to make the Guidelines effective, due 

to the adoption of a mistaken approach. In view of the many tax planning mechanisms 

available to MNEs for fragmenting activities and attributing functions to different 

entities, separating supposedly routine activities, such as contract manufacturing or 

distribution, from supposedly high-value functions such as design, financial services, or 

IP management, to allow MNEs also to plan allocation of joint costs without considering 

apportionment of profits is a continued encouragement to BEPS behaviour. 

GENERAL COMMENTS 

A. Form of the Consultations and Proposals 

1. This Discussion Draft (DD) proposes a new Chapter VIII for the OECD Transfer 

Pricing Guidelines. As we have noted before, notably in our comments on the Action 10 

proposals on Commodities, many of the BEPS Action Points entail extensive revisions of 

the Guidelines, which could have a major worldwide impact. They will require no formal 

approval or ratification to be adopted, but could simply be accepted by the OECD 

Council and G20 Leaders. Yet they will have immediate effect in many states, even those 

which are not either OECD or G20 members, since they are relied upon by practitioners, 

revenue administrations and tax courts, often with legislative support.  

2. Despite this importance, these proposals have again been formulated in a way which is 

lacking in transparency or accountability. This report consists simply of a revised version 

of the chapter, with no indications of the changes made to the previous version. Apart 

from a single short paragraph in the preamble, there is no explanation or discussion in the 

DD of the nature of the proposals, the reasons for them, or the intended effects. We 

regard it as unacceptable that this important process should be conducted in a way which 

makes the issues effectively inaccessible to all except for those very few insiders who are 

already well versed with the existing Guidelines. An effort has been made both to include 

representatives from some developing countries, although the OECD cannot substitute 

for a truly global organization, and to engage in consultations on the proposals. Yet these 

efforts are largely nullified if the proposals themselves assume familiarity with existing 

texts, which they simply aim to modify. This makes it very difficult for even interested 

specialists to engage constructively, and effectively excludes the wider public. There are 

many interested and capable people with a good knowledge of international tax who 

would like to engage with the BEPS project, but very few who could in the time available 

and in a language which is probably not their own analyze proposals presented in this 

way. Inevitably, the public consultations have been dominated by representatives of 

special interest groups, almost all employees of MNEs or of their paid legal advisers, who 

are generally concerned to defend the status quo. The result is that these important texts 

are being rewritten by a small community of essentially like-minded specialists, and 

involve only incremental changes.  

3. We appreciate that the work on the BEPS project is being done with a very tight time-

scale. This has led some involved in the consultations to argue that some proposals 

should be delayed or postponed. We have not generally supported such views, since there 

is clearly a political imperative to produce effective measures as quickly as possible. 

However, we are now very concerned that the rewriting of the Transfer Pricing 

Guidelines will produce unsatisfactory results. On the one hand, there will be extensive 
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revisions and additions, so that over half the text of the Guidelines will be new. Yet on 

the other hand there has been no attempt to rethink the approach or underlying rationale, 

only piece-meal additions and revisions to various parts of the text. The result, 

regrettably, seems likely to be an incoherent and messy patchwork of provisions.  

4. This will be a particular problem for developing countries, many of which have only 

recently adopted regulations on transfer pricing. There may be some opportunity for them 

to evaluate the relevance of the revised OECD Guidelines for their circumstances in the 

UN Committee of Experts, where they are better represented. That Committee intends to 

review its own Manual on Transfer Pricing in the light of the BEPS project. However, it 

resolved at its last meeting in 2014 that the revision of the UN Manual should ‘seek 

consistency with’ the OECD Guidelines. It is clearly undesirable for there to be 

significant divergences in transfer pricing methodologies, yet there is a clear danger of 

this, especially since the Guidelines do not offer clarity and certainty, but a range of 

possible methods. Also, as we have several times pointed out, the priority they give to ad 

hoc functional analysis involves subjective judgments, and the likelihood of conflicts. 

Finally, a significant divergence is becoming increasingly apparent between the strict 

‘arm’s length’ approach, which emphasizes respect for the separate existence of legal 

entities and the contracts between them, and methods based on the understanding that 

MNEs are unitary corporate groups and which apportion costs or profits among their 

members. The existing Guidelines are firmly grounded in the former perspective, but a 

number of proposals in the BEPS Action Plan now adopt the latter. These include those 

on limitation of interest deductions, low-value-adding service costs, and the profit split 

method. Indeed, profit-split has emerged as more likely to be effective in several 

contexts, including the important area of Intangibles, and for attribution of profits under a 

revised Permanent Establishment threshold. We support these, as beginning to lay more 

effective foundations for a 21
st
 century international tax system. 

5. Consequently, it seems likely that the new draft Guidelines which will be available by 

the deadline of October 2015 will be confusing and incoherent. In our view therefore it 

would be a mistake to consider this revision of the Guidelines as final. We recommend 

that they should be adopted only on a provisional basis. The Committee on Fiscal Affairs 

should then take a fresh look at the Guidelines as a whole, with a view to restoring 

overall clarity and coherence, beginning this effort shortly after the official conclusion of 

the two-year BEPS project, and in conjunction with the continuing work on the Digital 

Economy and the PE definition. It is clear that this has not been possible within the BEPS 

project, for several reasons, including (i) its tight timescale, (ii) the program of revisions 

on which Working Party 6 had already embarked prior to the BEPS project, and (iii) the 

new issues which were added as part of the BEPS project, especially Country by Country 

reporting (CbCR). A more general review of the Guidelines could also be carried out in 

closer partnership with the UN Tax Committee. This would allow the perspective of 

developing countries to be more directly expressed. It is clearly unsatisfactory simply to 

include some developing countries in the BEPS project, where they are inevitably junior 

partners, while the UN Committee, which also has strong OECD membership, inevitably 

does not depart much from the standards established in the OECD. We are also 

concerned that the Toolkits being developed for developing countries will focus on 

telling them how to implement the BEPS proposals, without considering how appropriate 

they are, or whether better alternatives may be available, for developing countries. 
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B. Nature and Treatment of Cost Contribution Arrangements (CCAs) 

6. Multinational enterprises (MNEs) often have very good reasons for making 

arrangements to spread the costs of some types of activity across the group as a whole. 

These are generally the costs of the large and often continuing investments they make in 

activities which benefit various parts of the group, or of activities by parts of the group 

which benefit other parts. The DD (para. 8) now makes a clearer distinction between 

CCAs involving development and exploitation of intangible or tangible assets, which it 

suggests entail an expectation of future benefits, and those for services, which are 

generally for current benefits.  

7. The DD continues to try to maintain the basic assumption underlying the Guidelines 

that such CCAs must be evaluated by treating them as if they were entered into by 

independent parties dealing at ‘arm’s length’. It is certainly true that independent 

businesses also sometimes enter into arrangements to collaborate in, and share the costs 

of, the development of assets or provision of services. In our view however it is a 

fundamental mistake to think that these are similar or can be comparable to most such 

arrangements within an integrated MNE. As confirmed by both theory and practice, a 

MNE operates as a coordinated firm under central direction. Indeed, its competitiveness 

and profitability largely derive from the synergies resulting from this coordinated 

combination of activities. These benefits are significant, since they must more than 

compensate for the significant difficulties and costs of managing a larger and often 

geographically widely spread organization. Such collaborative arrangements within a 

MNE group are coordinated administratively, and are very different from contractual 

arrangements negotiated between genuinely independent enterprises. In our view 

therefore a different approach is needed, based on a recognition of the reality of the 

integrated nature of corporate groups. However, given that these proposals aim to 

establish criteria for validity of CCAs, our Specific Comments section below includes 

several recommendations that will prohibit an entity from participating in a CCA if its 

operations and resources do not justify its being treated as a truly independent party. 

8. Starting from this mistaken assumption, that entities which are part of a MNE group  

must be treated as if they were independent parties, is a basic cause of the endless 

difficulties, increasing complexity and enduring ineffectiveness of international tax rules. 

Persisting with the fictions of independent entity and arm’s length will require tax 

authorities to treat MNEs as disaggregated entities, and attribute costs and profits by 

starting from the transactions between them. This will entail detailed examination of 

intra-firm arrangements, requiring time and skilled resources which are scarce in the tax 

administrations of all countries. This resource issue is not just a developing country 

problem, although of course poor countries have fewer resources to deal with it. In line 

with several other proposals relating to transfer pricing, especially those on Intangibles 

and on Risk and Recharacterisation, this DD proposes further refinements to the 

methodology, to try to make it effective. While this may be a worthy effort, the result will 

be greater complexity and a system that is hard to administer and will lead to more 

conflicts.  

9. The BEPS project has been set the aim by the G20 world leaders of reforming these 

rules to ensure that MNEs can be taxed ‘where economic activities take place and value 

is created’. In our view this entails explicit recognition of the business reality that MNEs 
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are unitary firms, and the adoption of appropriate methods and criteria for apportionment 

of the tax base. As we have spelled out in our other submissions, we support a 

strengthening and systematization of the profit split method, based on specified and 

weighted concrete allocation keys that are set for all commonly used business models.  

10. The approach adopted in this DD is contradictory, and the rules it proposes are 

imprecise, so that it will lead to confusion and conflict. It suggests on the one hand that 

the contributions should be priced according to the value of the benefits to the recipient 

and not normally on their costs (para.23). This will again lead tax authorities into the 

quagmire of attempting to estimate hypothetical values based on the unrealistic 

independent entity assumption and due to the non-existence of appropriate comparables. 

On the other hand, it accepts that the usual method for apportioning the costs is by 

applying an appropriate allocation key reflecting the shares of the benefits (para. 16). 

Furthermore, the DD aims to prevent the inappropriate outcomes which would result 

from a strict application of the independent entity assumption, notably by (i) accepting 

that subsequent adjustments to the valuations may be necessary (para. 19), and (ii) 

introducing the requirement that participants in a CCA must have the ‘capability and 

authority to control’ risks associated with a CCA (para. 13). We support such proposals, 

as necessary measures to check CCAs from being used for profit-shifting, and indeed 

suggest that they should be strengthened. We nevertheless deplore the increased 

complexity which is needed to make the Guidelines effective, due to the adoption of a 

mistaken approach to the issue. In the context of the many tax planning mechanisms 

available to MNEs for fragmenting activities and attributing functions to different 

entities, separating supposedly routine activities, such as contract manufacturing or 

distribution, from supposedly high-value functions such as design, financial services, or 

IP management, to allow them also to plan allocation of joint costs without considering 

apportionment of profits is a continued encouragement to BEPS behavior. 

SPECIFIC COMMENTS 

A. Determining Participants (C.2) Paragraphs 13 and 14 and Annex Example 4) 

We support the newly added concept in Para 13 ‘that a CCA participant should have the 

capability to make decisions to take on the risk-bearing opportunity, to make decisions on 

how to respond to the risks, and to assess, monitor, and direct any outsourced measures 

affecting risk outcomes under the CCA.’ 

To make this new concept more effective, we suggest several amendments to new 

Chapter VIII. 

1. Para 13 – Clarification Concerning Personnel Providing ‘Capability and Authority’ 

Within MNE groups, subsidiaries resident in zero- or low-tax jurisdictions will often 

have as directors and officers personnel who wear two hats. The principal roles of such 

persons will be within the MNE’s home country as officers or employees of the parent 

company or important operating home-country subsidiaries. In addition, these persons 

will wear the hat of some position within one or more of these zero- or low-taxed 

subsidiaries. 

Under Para 13, in order to qualify as a participant in a CCA, an entity must have the 

capability and authority to control the risks associated with the risk-bearing opportunity 



6 

 

under the CCA. Para 13 must make clear that an entity will only have the relevant 

capability and authority where the relevant knowledgeable and authoritative personnel 

are in fact regular officers and employees whose primary role is working for that entity 

within substantial operating offices and facilities maintained by that entity. Personnel 

such as those described in the preceding paragraph could not be included. 

We suggest that the following sentence be added to Para 13 immediately before the last 

sentence in the paragraph: 

For an entity to be considered to have the above-described capability and 

authority, its personnel who possess the relevant capabilities and authority must 

be employed by and working primarily for that entity, and be regularly stationed 

in one or more of the entity’s own operating offices and facilities in which it 

conducts significant operations separate from those of other participants and non-

participant group members. 

2. Para 14 – Clarification to Prevent the Use of Non-Participant Status for BEPS 

Purposes 

Para 14 appropriately calls for proper arm’s length pricing that reflects other parts of the 

Guidelines when a non-participant group member carries out all or part of any CCA 

subject activity. This is of course fine where appropriate. 

We are concerned, however, that this provision, without appropriate amendment, will 

legitimize the use of non-participant status in a development CCA as a mechanism to 

shift value within an MNE group. Assume the service provider has management, 

facilities, technical personnel, and tangible and intangible assets, all of which will be used 

to create value and are critical to that value creation. Such a service provider might well 

be an MNE group’s parent company or important domestic operating subsidiary in the 

parent’s country of residence. Assume further that the CCA participants all are operating 

companies, primarily conducting sales functions, that have some knowledgeable and 

authoritative personnel, thereby allowing them to arguably avoid being eliminated from 

participant status by application of the Para 13 requirements. However, these CCA 

participants neither create any significant value through non-cash contributions nor do 

their ‘knowledgeable and authoritative’ personnel take any important role in MNE group 

decisions concerning the CCA or its subject matter. In such a factual situation, allowing 

the service provider non-participant status would clearly shift significant value and future 

earnings from the service provider, typically in the MNE’s home country, to the 

participants, which under BEPS motivated planning will often be located in zero- or low-

tax jurisdictions. 

We suggest that the following sentence be added at the end of Para 14: 

A non-participant would be treated as a participant where its personnel do, in fact, 

have the capability to make decisions to take on the risk-bearing opportunity, to 

make decisions on how to respond to the risks, and to assess, monitor, and direct 

any outsourced measures affecting risk outcomes under the CCA. 

3. Para 13 – Clarification Concerning Personnel Having the Capability and Authority to 

Control CCA Risks 
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The participants in the MNE group described immediately above in the ‘Para 14’ section 

were stated to be operating companies, primarily conducting sales functions, that have 

some knowledgeable and authoritative personnel, thereby allowing them to arguably 

avoid being eliminated from participant status by application of the Para 13 requirements. 

Para 13 and Examples 4 and 5 make clear that for an entity to qualify as a participant in a 

CCA, it must have the capability and authority to control the risks associated with the 

risk-bearing opportunity under the CCA. Despite this relative clarity, we expect that there 

will be many situations like this MNE group where one or more participants attempts to 

claim compliance with Para 13 through knowledgeable and authoritative business 

personnel who use the tangible and intangible assets developed within the CCA in the 

conduct of business, but who neither have the capability nor the internal authority within 

the MNE group to participate in other than only some tangential manner. 

Where group members in several countries are all conducting their own manufacturing 

operations that use centrally developed tangible and intangible assets and all have the 

capability and authority to meaningfully contribute to a development CCA and control its 

risk, then all would be legitimate participants. However, where a group member conducts 

material business operations consisting of sales, support, and other functions, that alone 

will not qualify that group member as having capability and authority to control CCA 

risk. 

Considering the above, we suggest that the following sentence be added to Para 13 

immediately following the sentence suggested above in ‘Para 13 – Clarification 

Concerning Personnel Providing ‘Capability and Authority’’: 

An entity will not be considered to have the capability and authority to control the 

risks associated with the risk-bearing opportunity under the CCA where its 

business operations consist of sales and other business functions that use CCA 

developed tangible and intangible property and it is only capable of making non-

cash contributions to the CCA in some tangential manner. 

4. Example 4 

Consistent with the above-suggested additional sentence to be added to Para 13, Example 

4 must make clear that the Company A personnel who will perform ‘the functions 

expected from an independent entity providing funding for a research and development 

project’ must be regular officers and employees of Company A regularly stationed in one 

or more of Company A’s own operating offices and facilities in which it conducts 

significant operations separate from those of other participants. 

We suggest that the following sentence be added to Para 58 immediately before the last 

sentence in the paragraph: 

These personnel are officers and employees of Company A regularly stationed in 

one or more of Company A’s own operating offices and facilities in which it 

conducts significant operations separate from those of other participants and non-

participant group members. 

B. Expected Benefits from the CCA (C.3, Paragraph 18). 
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Para 18 concerns the measurement of benefits received from a CCA. Although not 

explicitly stated, the implication is that the CCA concerned would very likely be a service 

CCA rather than a development CCA. 

We support the recognition within Para 18 that one or more easily measurable allocation 

keys may be used; however, as we have previously mentioned, the allocation of costs 

without a profit allocation encourages BEPS behaviour 

In regard to determining the allocation key or keys, where the various services included 

within the CCA are unusual or are peculiar to an industry or business sector, then it will 

likely be necessary to use a ‘facts and circumstances’ approach in selecting the one or 

more keys and, where there are more than one, assigning weights to each key. 

Consistent with our Response to Action 10 Discussion Draft on Low-Value-Added Intra-

Group Services, while we recognize that ‘facts and circumstances’ analyses may 

sometimes be necessary, we believe that such analyses should be avoided where possible 

to minimize the uncertainty and conflicts that are inherent with such analyses. 

We therefore recommend suitable concrete allocation keys for all common categories of 

central group services that are commonly covered by service CCAs. Such systematization 

and formalization can be based both on research studies and examination of practical 

experience. As just one simple example of this, paragraph 7.48 of the Discussion Draft on 

Low Value-Adding Services lists a number of legal services. One category of such costs 

is ‘legal as well as administrative work for the registration and protection of intangible 

property’. A concrete allocation key for this category of legal services could reasonably 

be the number of IP assets capable of being registered owned by each group member.  

We would like to add, as we also pointed out in our Response to Action 10 on LVA Intra-

Group Services, that the use of the profit split method avoids any need to allocate 

common costs through a CCA. Under the profit split method, the costs of services 

provided from within a group are charged against the combined revenues which are 

subject to the profit split, thus avoiding the need for deciding whether and how to allocate 

such costs. 

C. The value of each participant’s contribution (C4, and Examples 1-3) 

The DD suggests that, in line with the arm’s length principle, contributions should 

normally be assessed based on their value rather than cost (para. 22). It allows that in 

some cases ‘for practical reasons’ a cost basis can be used, but only if there is no wide 

divergence between costs and value. It states that a cost basis would not generally be 

appropriate, and refers to Examples 1-3, but these only provide calculations and not a 

justification. For the determination of value it refers to the methods described elsewhere 

in the Guidelines.  

As we have previously commented, attempting to determine the value especially of 

intangibles (both IP and services) generated within a multinational corporate group by 

reference to comparables available from independent third parties is wrong in principle 

and has been found unworkable in practice. This is particularly the case where 

contributions are made from different parts of the group, as for activities subject to 

CCAs. For example:  
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MNEs typically develop branding and advertising programs globally, but these 

will be adapted to local circumstances to take account of cultural and linguistic 

differences. How is the value added by such customization to be quantified? 

Without it, the standard global templates would have little local value, while local 

adaptations may be far from routine or minor, and can themselves add value to the 

global brand, since such local positioning enables the recognition factor that 

creates global value.  

Similarly, product designs or processes, which may be patented, may be refined 

and adapted by local operatives during the production process, or in response to 

feedback from customers. Such contributions may be hard to identify, especially 

in advance, let alone to value.  

Many activities carried out by MNEs are based on technical and professional 

skills, and involve groups of employees often working around the world. In such 

processes there is no clear distinction between provision of services and creation 

of an intangible asset, since know-how often does not take the form of a legally 

protected asset, while the value of intangible assets often depends on the skills or 

knowledge of the persons deploying them. Disentangling and separately valuing 

with any accuracy the various contributions will be impossible. 

Commercial products often incorporate several intangibles, e.g. multi-media 

products, or product patents and marketing intangibles. It is often in such 

situations that independent enterprises may enter into collaborative arrangements, 

e.g. patent pools and cross-licensing. These will usually entail very different 

commercial and cultural dynamics from collaborations within an integrated 

corporate group. It is indeed often in response to the challenge of establishing and 

maintaining contract-based structures that large firms opt for acquisition. If such a 

decision has been made, for business reasons, it is perverse to treat the acquired 

entity for tax purposes as if it were still truly independent. 

For these reasons assessing the contributions to a CCA based on value will inevitably be 

highly subjective, even arbitrary. Appropriate comparables will simply be non-existent. 

Indeed, for these reasons the DD on Intangibles accepts that in many circumstances the 

most appropriate method where transfers of rights to intangibles are involved is the profit 

split method (paras. 6.57 and 6.142). Our view, as explained in our submission on 

Intangibles, is that profit split should be used on a more extended basis, and should be 

standardized and formalized.  

D. Disregarding Part or All of the Terms of a CCA (C.6, Paragraph 31) 

We support the inclusion of Para 31 and its clarity that CCAs structured for BEPS 

purposes should be disregarded. 

With our perception that a great number of development CCAs have been executed by 

MNEs primarily for BEPS purposes rather than for legitimate sharing in mutual benefits, 

we strongly recommend that Para 31 include a rebuttable presumption whenever 

substantially all non-cash CCA contributions are made by one participant. 

We suggest that the following sentence be added at the end of Para 31: 



10 

 

Considering this, in any development CCA where substantially all non-cash CCA 

contributions are made by one participant or by several participants from the same 

country, in the absence of sufficient factors to the contrary, it will be presumed 

that the CCA was constructed to obtain more favourable tax results thereby 

allowing relevant tax administrations to disregard the CCA in its entirety. 

E. CCA Entry, Withdrawal or Termination (D, Paragraph 37) 

In an MNE group setting, the only likely situation where there would be a new participant 

that has valuable tangible and intangible property for which the existing participants 

would have to make balancing payments would involve newly acquired subsidiaries from 

a merger or acquisition transaction. 

We suggest that the following sentences be added at the end of Para 37: 

When a new participant brings its own intangibles and/or tangible assets to a 

CCA, it may be due to a consummated merger or acquisition transaction 

conducted at arm’s length. In such a case, the economics of the transaction should 

be examined for indications of value of the intangibles and/or tangible assets. 


