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BEPS MONITORING GROUP 

Comments on BEPS Action 14:  

Make Dispute Resolution Mechanisms More Effective 

This report is published by the BEPS Monitoring Group (BMG). The BMG is a group of 

experts on various aspects of international tax, set up by a number of civil society 

organizations which research and campaign for tax justice including the Global Alliance for 

Tax Justice, Red de Justicia Fiscal de America Latina y el Caribe, Tax Justice Network, 

Christian Aid, Action Aid, Oxfam, and Tax Research UK. This paper has not been approved 

in advance by these organizations, which do not necessarily accept every detail or specific 

point made here, but they support the work of the BMG and endorse its general perspectives.  

This paper has been prepared by Sol Picciotto and Jeffery Kadet, with comments and input 

from D. P. Sengupta (in a personal capacity). 

We are grateful for the opportunity to contribute these comments, and would be happy to 

participate in the public consultation on this issue. 

1. GENERAL REMARKS 

1. Improving the dispute resolution mechanism (DRM) is an important element of ensuring 

an effective system of international taxation of multinational corporations (MNCs). However, 

the role of and form taken by dispute resolution must be considered carefully in relation to 

the characteristics of the system and the form of the rules concerned. Firstly, it should be 

obvious that any rules-based system should be designed to ensure that it occasions as few 

disputes as possible. A DRM should only need to be invoked in a tiny minority of cases. 

Secondly, such a procedure should itself be designed to reduce the necessity for recourse to 

it. The best way to achieve this is for parties to potential disputes to be able to anticipate the 

likely result of invoking the procedure, and hence to achieve a settlement without resorting to 

it. Such considerations seem to underlie many of the proposals made in this discussion draft 

(DD), although they are not articulated.  

2. Option 1 proposes a new Commentary paragraph which would oblige states to ensure that 

disputes are resolved in a `principled, fair and objective manner’. We agree with this 

objective, but suggest that the implications of these important criteria should be spelled out in 

more detail in the Commentary. In our view, they are as follows: 

principled: this requires that outcomes should take the form of reasoned decisions, 

based on analysis of the facts of the case, the applicable rules and how they have been 

interpreted and applied to the specific case;  

fair: like cases should be treated alike, and decisions should be published, to ensure 

consistency; 

objective: decision-makers should be independent of the disputing parties and have no 

vested interests or conflicts of interest; and rules to be applied should be formulated 

so as to be easily applicable to specific cases based as far as possible on their facts 

rather than requiring value-judgments. 

The existing Mutual Agreement Procedure (MAP) in tax treaties is far from achieving this 

standard. At present it typically entails ad hoc agreements that have been kept secret among 

tax authority representatives and competent authority personnel. The only other privy parties 

are a small legion of tax advisers and the involved taxpayers. The inside knowledge they gain 

is a significant, and very inappropriate, commercial advantage for those tax advisers who 

may be involved frequently in such proceedings. 
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3. It is therefore important to consider transparency. Reasons for transparency perhaps need 

to be spelled out, since tax authorities are accustomed to maintaining strict confidentiality of 

the tax affairs of individual taxpayers. However, confidentiality does not usually extend to 

disputes which are referred to tax courts or tribunals, and in most countries these decisions 

are published. Secrecy is even less appropriate for international tax disputes. Firstly, such 

conflicts often involve very large sums, sometimes in the hundreds of millions or even 

billions of dollars. Few democratic countries would normally accept that decisions with such 

major implications should be taken behind closed doors by unaccountable officials. In cases 

unilaterally resolved or which are not accepted for MAP, the competent authority will have 

heard representations only from the tax authorities and the companies involved or their tax 

advisers. In bilateral MAP cases, the only additional parties involved are the other country’s 

competent authority and occasionally an arbitrator who has been sworn to secrecy. Even 

more importantly, secrecy greatly undermines all three of the criteria listed above. 

Publication provides the best incentive for the decision-makers to ensure that the outcome 

they reach is defensible in principle, rather than the result of an ad hoc bargain. It enables the 

reasons which are provided to be tested and evaluated through public debate. Both the 

published decisions and the debate around them can therefore contribute to a better general 

understanding of how the rules should be interpreted and applied. Creating such a wide and 

public understanding is crucial to ensuring that the way the principles are interpreted and 

actually applied is consistent and hence accepted as fair. Transparency of the whole process 

is central to ensuring that it can be seen to be impartial and objective. A final point, of course, 

is that knowledge of the bases on which decisions have been reached will help MNCs and 

other taxpayers plan their activities so as to be within the rules for multiple countries and 

avoid both double taxation and the need for MAP assistance to correct it. 

4. A second key element underlying the three criteria is that the rules themselves should be 

capable of being applied consistently and objectively. Rules which give decision makers wide 

scope for interpretation, or which permit a variety of acceptable alternatives, do not lend 

themselves to objective decision-making. For example, article 4(2) of the OECD model tax 

treaty lays down rules for determining the residence of an individual which are in quite 

specific terms, and then provides that, where an individual is resident of both or neither of the 

contracting states, the competent authorities ‘shall’ settle the question. This firm obligation to 

resolve the issue by agreement is easier to accept because the relevant rules themselves are 

formulated in relatively concrete terms. In contrast, the Mutual Agreement Procedure under 

article 25 establishes a weaker obligation on the parties to ‘endeavour’ to resolve both (i) 

claims by taxpayers of taxation ‘not in accordance with the convention’ (article 25.2), and (ii) 

‘any difficulties or doubts arising as to the interpretation or application of the Convention’ 

(article 25.3). Whether this obligation can appropriately be strengthened, as proposed in 

Option 1 of the DD, is not simply a matter of the political commitment of states, but depends 

also on whether the rules are capable of objective interpretation. 

5. Hence, we suggest that a higher priority should be given to ensuring that international tax 

rules are agreed which are simple, concrete, and clear to apply. This is actually more 

important than simply strengthening the disputes resolution mechanism. We are concerned 

that the outcome of the BEPS project will be the converse in a number of areas. The general 

approach which has been adopted, aiming to strengthen existing rules, seems in many 

respects likely to generate more conflicts and disputes, as countries selectively enforce the 

rules which they consider favourable to them. Furthermore, some of the rules proposed are 

either complex (e.g. those on hybrid mismatches, or Limitation on Benefits) or involve 

subjective judgments (e.g. the principle purpose test; or ‘facts-and-circumstances’ and 

functions-assets-risk analysis in transfer pricing). Such rules are by their nature difficult to 



3 

 

apply in a principled, fair and objective manner. Indeed, it seems to be the widespread 

concern that the BEPS rule reforms will lead to increased conflicts and disputes that is 

leading many, especially in the business community, to press for strengthening of the DRM. 

In our view this puts the cart before the horse. It is inappropriate to delegate to a DRM 

procedure the responsibility and power to resolve issues of principle in relation to individual 

disputes, which long negotiations have failed to deal with satisfactorily. The extensive 

discussions and negotiations through the BEPS project must create concrete easy-to-apply 

rules that will resolve issues. If it fails, then a very significant increased weight will fall on 

the DRM procedure. This is not advancing the goal of better and simpler tax administration 

either for governments or taxpayers. 

6. That said, a well-designed DRM system could play an important part. It may be helpful to 

compare and contrast taxation with other areas of international business regulation where 

similar issues have been experienced: international trade, and international investment rules. 

The General Agreement on Tariffs and Trade (GATT) contained a dispute settlement 

provision similar to the MAP in tax treaties, for bilateral consultations between the parties to 

try to resolve conflicting interpretations of the treaty provisions. However, a procedure was 

created quite early in the GATT for reference of such disputes to Panels, which produced 

reasoned reports with recommendations, and which were published. After more than two 

decades of experience of this procedure, the creation in 1995 of the World Trade 

Organisation (WTO) included a full-blown dispute settlement system, with an Appellate 

Body acting essentially as a world trade court. Under the GATT there had already been a 

rapid growth in disputes, and the creation of the WTO also involved the creation of an 

extensive package of legal agreements regulating many aspects of trade. Although not 

uncontroversial, it is widely accepted that the Appellate Body has played an important part in 

ensuring the successful functioning of the WTO system. A key element of this success has 

been the quasi-judicial nature of the procedures, including publication of the decisions. 

International investment treaties have also experienced a similar evolution, but with fewer 

due process safeguards. Adjudication is still by ad hoc tribunals, a significant proportion of 

arbitral awards are not published, and there are concerns about the inconsistency of decisions 

and the quality and impartiality of arbitrators. As a result, the system may now fairly be 

described as in crisis, and major reforms are being considered.
1
 Although there are obviously 

differences between these fields and taxation, experience does seem strongly to suggest that 

an effective DRM should be carefully constructed, with adequate procedural safeguards, 

especially transparency. 

2. SPECIFIC COMMENTS. 

OPTION 1 – Clarify in the Commentary the importance of resolving cases presented 

under Article 25(1) 

As we have argued above, it is important not to put the cart before the horse. A political 

commitment to resolve disputes requires first (i) agreement on concrete and specific rules 

which are capable of being applied objectively, and (ii) establishment of procedures with 

adequate procedural safeguards, especially transparency. We support the objective of 

ensuring that conflicts are resolved in a ‘principled, fair and objective manner’. But this 

cannot be achieved simply by an empty commitment. For us the test is whether governments 

are willing to accept transparency of the dispute settlement procedures. Without this, the 

proposed commitment would be a hollow one. 

                                                 
1
 See e.g. UNCTAD, World Investment Report (2012), esp. p. 88-9, and UNCTAD, Transformation of the 

international investment agreement regime. Note by the Secretariat, TD/B/C.II/EM.4/2 (2015).  
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OPTION 2 – Ensure that paragraph 2 of Article 9 is included in tax treaties 

The long-standing reluctance of many countries (including OECD members) to accept this 

provision is rooted in the ambiguous concept of ‘economic double taxation’. Article 9 is 

understood as requiring associated enterprises to be treated as independent of each other, and 

it empowers each country to make adjustments to the accounts of related entities to ensure an 

appropriate attribution of profits. The independent entity principle means that the companies’ 

accounts are considered separately, so there is no question of the same entity being double 

taxed. Rather, decisions by different tax authorities on taxation of two legally different 

entities, if inconsistent, may mean that some amount of income may be taxed twice by being 

included in the profits of two entities. In contrast, the concept of ‘economic double taxation’ 

requires viewing these two associated entities as part of a single centrally-managed 

enterprise, while the conventional understanding of article 9 is that they should be treated as 

if they were independent. In our view this independent entity principle is an inappropriate and 

ineffective approach, and the world would have a better and easier-to-administer system if 

associated enterprises were treated in accordance with their economic reality as unitary firms. 

Although the OECD has declined to consider a full unitary approach within the BEPS 

project, the discussed expanded role for the profit split method is recognizing some of this 

economic reality of these unitary firms. We believe that as countries that have chosen to 

exclude article 9.2 from their treaties see increased fairness from expanded use of the profit 

split method, they will be more accepting of article 9.2 and of a strengthening of the Dispute 

Settlement procedure to avoid double taxation. Until then, it is not surprising that many are 

reluctant to do so. 

OPTION 3 – Ensure the independence of a competent authority 

This is an impracticable suggestion particularly from the point of view of developing 

countries where there is acute shortage of trained officers. In such countries, officers combine 

many functions including administration of taxes or policy formulation. This does not imply 

that they cannot take an independent view in their functions as competent authorities. In 

certain developed countries, there are lateral entries from the private sector and officials often 

join the private sector after a stint in the office of the competent authority. If independence is 

to be stressed there should be rules also against the `revolving door’. It is not fair to cast 

aspersions on the functioning of the competent authority just on the basis of their provenance 

within the public service. 

OPTION 4 – Provide sufficient resources to a competent authority 

Tax authorities everywhere are under-resourced. The issue is therefore how to prioritise the 

allocation of scarce resources. As we have continually stressed, the outcomes of the BEPS 

project should be judged on whether they produce rules which are clear and easy to 

administer, and hence place the least burden on scarce resources of trained staff. As pointed 

out in section 1 above, a simpler more concrete system would also reduce the relative number 

of disputes, and make them easier to resolve. Asking governments to devote scarce resources 

to attempting to resolve disputes resulting from defective rules may be necessary, but it 

frankly does not seem appropriate. 

OPTION 5 – Use of appropriate performance indicators 

As pointed out earlier, in developing countries, competent authorities perform many other 

functions. When their performance is judged, it must be based on objective criteria. It should 

be appreciated that whether an outcome was principled or not is difficult to judge, especially 

in the developing country environment where there might be few in government capable of 
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judging such issues. We suggest that additional guidance on objective and easily measured 

criteria be provided. 

OPTION 6 – Better use of paragraph 3 of Article 25 

This provision concerns agreement by competent authorities on interpretations of treaty 

provisions, or even of issues not provided for in the treaty (‘legislative’ interpretations). 

States have been understandably reluctant to delegate power to unelected officials to develop 

rules, either as interpretations of existing treaty provisions, or even going beyond them. To 

some extent, of course, even resolution of specific cases may involve refinement or 

development of rules, but granting a specific authority to do so is far-reaching. To give such 

authority in an area so central to state sovereignty as tax policy is inevitably likely to be 

controversial. This is all the more so when it concerns the tax obligations of powerful and 

wealthy multinational corporations. Hence, the grant of any such power must be limited to 

defined circumstances, and subject to stringent procedural safeguards. A stronger case can be 

made for granting authority in relation to specific issues such as practical arrangements for 

DRM. But as stated above, it seems inappropriate to delegate to officials the power to 

interpret provisions which have resulted from a long process of negotiation and debate, as 

any ambiguities which remain are likely to be due to compromise formulations. Allowing 

bilateral interpretations could result in divergences among states.  

If states wish to go in this direction, a formal procedure should be established when such an 

interpretation is proposed, to give all interested persons an opportunity to make 

representations, and where appropriate there should be a public consultation. Publication of 

such interpretations should be regarded as essential. 

OPTION 7 – Ensure that audit settlements do not block access to the mutual agreement 

procedure 

The concern here is that a taxpayer should not be dissuaded from seeking of the competent 

authority a principled interpretation by being offered a settlement conditional on giving up 

such a right. We would support this suggestion, although it would be easier to do so if the 

DRM in reality did provide such a principled decision. As we have pointed out, so long as it 

continues to take the form of secret decisions resulting from discussions behind closed doors, 

this is not the case. It is difficult to seek public support for strengthening corporate rights 

without greater transparency.  

OPTION 8 – Implement bilateral APA programmes 

In our view, APA programmes also need a thorough overhaul. It should now be clear, 

especially after the Lux Leaks revelations, that they can be a source of abuse. This is not only 

because of the possibility that some countries may provide favourable rulings protected by 

secrecy. A wider problem is that the negotiation of APAs has become dominated by a few tax 

advisers, mainly the Big Four accountancy firms and some law firms. This is largely because 

transfer-pricing rules have become increasingly complex and subjective, leading to reliance 

on micro-economic methodologies and requiring detailed documentation. These technologies 

introduce an appearance of objectivity, while placing tax authorities at a significant 

disadvantage in resource terms. The secrecy of APAs further reinforces the monopoly of the 

large advisory firms, who have inside knowledge due to their involvement. Both the adoption 

of simpler rules and improved transparency are therefore central to the reform of APAs, as 

with dispute settlement. 

Like dispute decisions, a strong case can be made for publication of APAs, since the 

arguments made in section 1.3 above apply also to them. Redaction of some details could be 

appropriate, if necessary to protect commercial confidentiality. Publication is all the more 
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important for bilateral APAs. These have characteristics and effects very similar to decisions 

resulting from the MAP.  

OPTION 9 – Implement administrative procedures to permit taxpayer requests for 

MAP assistance with respect to recurring (multi-year) issues and the roll-back of APAs 

OPTION 10 – Improve the transparency and simplicity of the procedures to access and 

use the MAP 

OPTION 11 – Provide additional guidance on the minimum contents of a request for 

MAP assistance 

OPTION 12 – Clarify the availability of MAP access where an anti-abuse provision is 

applied 

OPTION 13 – Ensure that whether the taxpayer’s objection is justified is evaluated 

prima facie by both competent authorities 

OPTION 14 – Clarify the meaning of “if the taxpayer’s objection appears to it to be 

justified” 

OPTION 15 – Amend Article 25(1) to permit a request for MAP assistance to be made 

to the competent authority of either Contracting State 

These proposals all aim to strengthen the corporate taxpayer’s right of access to the MAP, 

incrementally. While they may be considered improvements, a higher priority should be 

given to the more fundamental reforms we have discussed above.  

There is also a question of timing. We are concerned that making it easier for companies to 

access the MAP will lead to a further sharp increase in cases. The data show that the MAP 

caseload has increased faster than the rate of resolution of cases, resulting in lengthening of 

the time taken to reach a resolution. This is likely to be exacerbated by the changes 

introduced by the BEPS reforms, as all concerned may wish to seek clarification of the new 

provisions. As we have continually stressed, the highest priority in the BEPS process should 

be to ensure rules which are clear, concrete and easy to administer. Including proposals to 

facilitate access to dispute settlement as part of the BEPS package may lead to acceptance 

during the negotiations of rules which are ambiguous or require subjective judgment, leaving 

important issues of interpretation to be decided on a case-by-case basis. This would be a very 

bad use of resources, and obviously would disadvantage poorer countries.  

Companies are clearly concerned that the BEPS project will take tax rules into unchartered 

waters. For this reason, many are pressing for the comfort of a strengthening of dispute 

resolution. This is misguided. Companies know all too well the delays and uncertainty 

involved in dispute resolution. As we pointed out in paragraph 1.1, a DRM should be a last 

resort, used in a tiny minority of cases.  

Consideration should rather be given to a transition mechanism, to supervise the process of 

implementation of the BEPS reforms, monitor the way the rules are introduced by states, and 

provide advice and perhaps even interpretations. The G20 should consider what would be an 

appropriate institutional basis for such a continuing mechanism. The expansion of OECD 

Working Parties to include other G20 members, and now also some developing countries, 

provides only a temporary and rather unsatisfactory remedy to the institutional gap caused by 

the lack of an adequate international tax organisation. This question should be addressed 

through the only legitimate worldwide organisation, the United Nations, in the context of the 

forthcoming conference in Addis Ababa on Financing for Development. 
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OPTION 16 – Clarify the relationship between the MAP and domestic law remedies 

The principle of exhaustion of local remedies before access to international dispute resolution 

is well established in international law, for good reason. The DD suggests that the MAP 

should have priority because it can provide a more comprehensive solution, but it can equally 

be said that until domestic channels are exhausted it will not be clear whether there is an 

international issue, or what the nature of that issue may be. Hence, it does not seem to us 

appropriate that recourse to MAP should have priority. On the other hand, publication of 

clear guidance on the relationship does seem desirable. 

OPTION 17 – Clarify issues connected with the collection of taxes and the mutual 

agreement procedure 

Here also, clarification of the issues seems desirable, but the substantive suggestion, 

suspension of collection pending resolution of the claim, does not. The DD is sympathetic to 

the impact on the company’s cash-flow, but suspension of collection would have the same 

negative impact on government revenue. Allowing large companies to defer payment of taxes 

due while they pursue often complex legal claims is not popular with other taxpayers.  

OPTION 18 – Clarify issues connected with time limits to access the mutual agreement 

procedure 

The Option 18 box included: 

An alternative provision could also be added to the Commentary on Article 9 to limit 

the time during which a Contracting State may make an adjustment pursuant to 

paragraph 1 of Article 9. 

Some treaty negotiators, especially from developing countries  may be persuaded to agree to 

such limits. These are likely also to be the countries that have the least audit resources, and 

hence to need extra time to determine appropriate transfer pricing adjustments. We therefore 

strongly recommend against any such amendment to the Article 9 Commentary. Local law 

limitations on the timing of adjustments should apply. 

OPTION 19 – Clarify issues related to self-initiated foreign adjustments and the mutual 

agreement procedure 

We are not convinced that a clear case has been made for giving a company a treaty right to 

seek a corresponding adjustment in all cases where it has filed an amended tax return. In 

some cases the motivation for the amendment may not justify granting a right under article 

25.  

OPTION 20 – Ensure a principled approach to the resolution of MAP cases 

We refer to the discussion of the characteristics and implications of principled decision 

making in section 1, and our comments on Option 1.  

OPTION 21 – Improve competent authority co-operation, transparency and working 

relationships 

While the MAP continues to take its present form, improvement of co-operation seems 

desirable. However, it should be borne in mind that this is a two-way street. Developing 

country tax authorities are likely to have fewer resources and less experience, and may feel 

brow-beaten by their counterparts in developed countries. It is not unknown for diplomatic 

channels to be used to put pressure on a government to remove a person from the competent 

authority post if they are considered to have been ‘uncooperative’ by their counterpart from a 

more powerful country. The proposals here seem to envisage a limited form of 



8 

 

`transparency’, restricted to officials and tax advisers. We suggest that a much better 

safeguard would be transparency to the public. This would help to elevate the MAP from a 

private procedure dependent on the personal interactions of officials to one which allows a 

wider public to judge the actions of those involved. 

OPTION 22 – Policy issues: Increase transparency with respect to MAP arbitration 

In our view there is a need for a wider debate about the relationship between national 

sovereignty and international tax rules, especially the introduction of mandatory arbitration. 

The DD seems to prefer to adopt an incremental approach by proposing a series of steps 

which could pave the way towards mandatory arbitration, while avoiding this wider debate. 

We consider it premature to remove footnote 1, or to introduce the other incremental 

measures suggested, until there has been such a wider debate. We have attempted to indicate 

some of the issues which we think need to be addressed in section 1.  

OPTION 23 – Policy issues: Tailor the scope of MAP arbitration 

We agree, as pointed out in section 1, that some issues are more suited to independent 

adjudication than others. Hence, it may be appropriate to allow countries to specify which 

issues they are willing to subject to such a process. As mentioned in section 1.4 above, article 

4 of the model treaty already includes such a specific provision.  

OPTION 24 – Policy issues: Facilitate the adoption of MAP arbitration following a 

change in treaty policy 

A Most-Favoured-Nation clause is a dangerous provision, and does not seem appropriate in 

tax treaties. A country may agree to include an arbitration provision in a particular treaty 

without adopting a general policy to extend the same to others. If a general change of policy 

is desired, it is relatively easily implemented through a treaty protocol. 

OPTION 25 – Policy issues: Clarify the co-ordination of MAP arbitration and domestic 

legal remedies 

 

OPTION 26 – Practical issues: Amend Article 25(5) to permit the deferral of MAP 

arbitration in appropriate circumstances 

 

OPTION 27 – Practical issues: Appointment of arbitrators 

It is very important to establish strong standards to ensure that arbitrators are independent, 

and can be seen to be so. There is a particular danger in a specialist field such as this of 

conflicts of interest, since arbitrators need to be chosen from a relatively small field of 

experienced and knowledgeable persons. While we support the proposal for a standard 

declaration, this alone seems insufficient. A Code could be developed to clarify the standards 

expected, especially to define what constitutes a conflict of interest, and to specify disclosure 

requirements.  

OPTION 28 – Practical issues: Confidentiality and communications 

Consistent with earlier comments, we strongly recommend public disclosure of arbitration 

results, redacted where appropriate. There would not only be greater knowledge of how 

disputes were resolved for the benefit of taxpayers and tax authorities generally, but there 

would be more pressure on the relevant competent authorities to act in a principled manner 

and not abuse their power. 
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OPTION 29 – Practical issues: Default form of decision-making in MAP arbitration 

We believe that the discipline of baseball arbitration (final offer approach) forces the two 

sides to be more serious about the positions they take and the support they provide for their 

positions. A conventional approach encourages the two sides to start out farther apart, to be 

more combative, and to include in their written support everything they think might be 

influential with the arbitrator regardless of whether it is truly relevant. Hence, we recommend 

that the use of baseball arbitration be encouraged. This approach should also be more cost 

effective from the perspective of minimizing the costs of retaining and compensating the 

arbitration panel. 

OPTION 30 – Practical issues: Evidence 

These proposals again entail incremental changes which strengthen taxpayer rights, by 

allowing the taxpayer’s representatives to make oral or written submissions. As stated in our 

response to earlier questions it seems to us inappropriate to seek public support for such a 

strengthening without a parallel improvement in the transparency of the procedure. 

OPTION 31 – Practical issues: Multiple, contingent and integrated issues 

 

OPTION 32 – Practical issues: Costs and administration 

It is obviously important for countries participating in arbitration to agree arrangements 

which can ensure that the costs are as low as possible. Consideration could also be given to 

making a charge to taxpayers for invoking the procedure, which could be tailored to provide 

an incentive to help ensure the procedure can be focused and swift. 

OPTION 33 – Address issues related to multilateral MAPs and advance pricing 

arrangements (APAs) 

This question appears to conflate different issues. The main discussion concerns inclusion in 

the Commentary of provisions to facilitate multilateral MAP and APA procedures, which is 

unobjectionable. However, the final sentence mentions the possibility that such a provision 

‘could be considered by the interested parties that will participate in the development of the 

multilateral instrument contemplated by Action 15’. The proposal under Action 15 suggests 

that an International Conference would be called to negotiate such a multilateral agreement, 

which we understand would be open to all states. We are therefore unclear what is meant by 

the reference here to ‘interested parties’. As is well known, many states are very reluctant to 

consider the inclusion of arbitration even in their bilateral treaties. Raising the issue of its 

inclusion in the multilateral convention would therefore greatly complicate successful 

conclusion of such a convention, which is very important to the BEPS process.  

We find this mention particularly surprising since there has been little or no reference in any 

of the other Action Plan proposals of what might be included in the multilateral convention. 

We have in several of our comments on these proposals urged that the working parties 

writing them should consider whether and which of their proposals might be suitable for 

inclusion in the multilateral convention. Since that has gone largely unnoticed, it is strange to 

see here a suggestion for a possible inclusion in the multilateral convention of a proposal 

concerning arbitration that many would find inappropriate and unacceptable. 
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OPTION 34 – Provide guidance on consideration of interest and penalties in the mutual 

agreement procedure 

As we have commented above, while incremental improvements to the procedures may seem 

desirable, in our view a higher priority should be to take a wider view of the reforms needed 

to create a DRM for tax which can be truly principles, fair and objective. 


